
UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

NAPERVILLE SMART METER AWARENESS, )  

An Illinois not-for-profit corporation,  ) 

       ) 

 Plaintiff,     ) Case No. 11-CV-9299  

       ) 

v.        ) Honorable John Z. Lee  

       ) 

CITY OF NAPERVILLE,     ) 

       ) 

 Defendant.      ) 

 

DEFENDANT CITY OF NAPERVILLE’S  

REPLY TO PLAINTIFF’S RESPONSE TO MOTION TO DISMISS  

PLAINTIFF’S SECOND AMENDED COMPLAINT FOR INJUNCTIVE RELIEF 

PURSUANT TO FED.R.CIV.P. 12(B)(1) and 12(B)(6) 

 

NOW COMES Defendant the City of Naperville (hereinafter the “City”), by and 

through its attorney, Margo Ely, City Attorney, and in its Reply to Plaintiff’s Response to 

Motion to Dismiss Plaintiff’s Second Amended Complaint pursuant to Fed. R. Civ. P. 

12(b)(1) and 12(b)(6) states as follows:  

 Plaintiff’s response not only misstates applicable law, but ignores this Honorable 

Court’s opinion on many issues.  Plaintiff has alleged no concrete injury in fact.  Of equal 

significance, Plaintiff has again failed to allege any constitutional right that has been 

infringed by the City’s selection and installation of smart meters.  It is clear that Plaintiff 

simply cannot state an actionable claim and therefore, this Honorable Court should dismiss 

the Second Amended Complaint with prejudice.  

I. ARTICLE III REQUIRES DISMISSAL OF THIS CASE 

In response to Defendant’s contention that Plaintiff cannot establish Article III 

jurisdiction, Plaintiff ignores this Honorable Court’s Memorandum Opinion directing the 

appropriate pleading standard.  Plaintiff’s persistence that it does not need to plead a specific 
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injury in fact, and its contention that vague generalities are sufficient, flies in the face of well 

established law.  This Honorable Court relied on Twombly, holding that the “pleading must 

contain something more … than…a statement of facts that merely creates a suspicion [of] a 

legally cognizable right of action.” Mem. Opinion at 17 (quoting Bell Atlantic v. Twombly, 

550 U.S. 544, 555, 127 S. Ct. 1955 (2007) (citation and quotation omitted).  Indeed, Plaintiff 

has failed, again, to meet its burden to establish standing.  Lujan v. Defenders of Wildlife, 

504 U.S. 544, 561, 112 S.Ct 2130 (1992). As such, Plaintiff’s “general allegations” continue 

to be insufficient to withstand dismissal for lack of Article III jurisdiction. 

 The well established law is especially applicable in the present case, where the 

Plaintiff is challenging a local legislative policy decision.  Article III constitutional standing 

is a “key factor in dividing the power of government between the courts and the two political 

branches.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 559-560, 112 S.Ct. 2130, 119 

L.Ed2d 351 (1992); See also, Valley Forge Christian Coll. v. Ams United for Separation of 

Church & State, Inc., 454 U.S. 464, 473-74, 102 S.Ct. 752 (1982) (Article III jurisdiction is 

“essential to our system of separated powers.”);  Storino v. Borough of Point Pleasant Beach, 

322 F.2d 293, 300 (3d Cir. 2003) (In cases involving local government, Article III “serves to 

protect and preserve the principle of dual sovereignty” embedded in the constitution.); 

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 341, 126 S.Ct. 1854, (2006) (without the 

Article III Case-or-Controversy requirement,  the judicial power would “extend to every 

question under the constitution,” and “the other departments would be swallowed up by the 

judiciary.”); Raines v. Byrd, 521 U.S. 811, 818, 117 S.Ct. 2312 (1997) (quoting, Simon v. E. 

Ky. Welfare Rights Org., 426 U.S. 26, 37, 96 S.Ct. 1917 (1976) (there is no 

“principle…more fundamental to the judiciary’s proper role in our system of government 
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than the constitutional limitation of federal-court jurisdiction to actual cases or 

controversies.”); Danvers Motor Co., Inc. v. Ford Motor Co., 432 F.3d 286, 291 (3
rd

 Cir. 

2005)(The requirement to plead a specific, concrete injury “keeps the judicial branch from 

encroaching on legislative prerogatives, thereby preserving the separation of powers.”) 

 Plaintiff has the burden to establish Article III standing, which is a jurisdictional 

prerequisite.  At a minimum, Article III requires a plaintiff to show an “injury in fact” that is 

fairly traceable to the defendant’s conduct and that is likely to be redressed by the requested 

relief.  Lujan, 504 U.S. at 560, 112 S.Ct. 2130 (1992).  An injury in fact means an injury that 

is “concrete and particularized” and “actual or imminent, not conjectural or hypothetical.”  

Id.   

 Plaintiff points to three purported injuries in support of Article III standing.  First, 

Plaintiff claims that its members were denied the right to consent to the smart meters.  

Second, Plaintiff points to the allegation that member Mary Ann Gergits had to move from 

her residence because of the “harmful effects” of smart meters that are incompatible with her 

extreme sensitivity to RF emissions.  Finally, Plaintiff points to member Amber Schoedel 

who must pay the Non-Wireless fee imposed by ordinance and applicable to all customers 

who request a non-wireless meter.  Amber’s injury is that she is “forced to pay a penalty fee 

to protect the health of her son.”  Plaintiff’s allegations miss the mark. Again. 

 The fact that the City did not give individual customers a choice of meter equipment 

does not constitute an injury in fact.  Plaintiff’s consent to comply with the City’s rules and 

regulations, as provided in the Naperville Municipal Code, when they become customers.  

They do not have a legal or constitutional right to select the Utility’s equipment.  They do, 

however, have basic rights to vote against the policymakers who adopted the NSGI project.  
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Likewise, as two of Plaintiff’s members know, they also have the right to run against the 

incumbent policymakers based on their anti-smart meter political platform.  Plaintiff’s lack 

of political and legislative success in pursuit of their opposition does not create a 

constitutional violation and is antithetical to appropriate Article III l jurisdiction.  Plaintiff 

cannot point to any constitutional right to consent.  As such, the denial of the opportunity to 

consent or reject meters, cannot be considered an injury in fact for Article III jurisdiction.  

Out of 2,000 members, Plaintiff alleges that member Ms. Gergits is sensitive to RF 

emissions and has suffered “harmful effects of smart meters.”  Plaintiff’s conclusory 

allegation that Ms. Gergits has been injured by smart meters is insufficient.  Plaintiff does not 

specify what the injury is, let alone a concrete injury.  Further, Plaintiff fails to allege Ms. 

Gergits’ suffering is directly caused by the RF Emissions emitted by Defendant’s smart 

meters.  In fact, Plaintiff admits that Ms. Gergits does not even live in Naperville currently.  

As this Honorable Court acknowledged, the availability of non-wireless smart meters is 

pertinent to the analysis: “it is within plaintiffs control whether radio frequencies are emitted 

from the smart meter installed in their home.”  Mem. Op. at 17. Furthermore, Plaintiff’s 

continued failure to allege that smart meters are actually causing any actual harm is fatal.  

The allegations are simply insufficient to withstand dismissal with prejudice.  

Finally, Plaintiff’s third attempt to identify a concrete injury sufficient to invoke 

Article III jurisdiction is Amber Schoedel’s injury, which is the payment of the City’s non-

wireless fee.  The payment of a lawful fee, applicable uniformly to any customer who wishes 

to have a non-wireless smart meter, is not an injury in fact sufficient to withstand dismissal.  

The Naperville Code requires that all persons must comply with the City’s rules and 
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regulations.  The suggestion that the imposition of a reasonable fee constitutes an injury 

sufficient to invoke federal court jurisdiction is ridiculous.  Indeed, such a claim is a direct   

As this Honorable Court noted in the Memorandum Opinion, Plaintiff’s allegations 

are “pure speculation and require an unreasonable inference.”  The “potential to be harmful” 

is not enough.  Plaintiff must allege that the City’s smart meters are actually causing harm.  

Conclusory allegations about “harmful effects” with no allegations that describe the injury is 

speculative and does not pass muster.  In conclusion, this case continues to be an 

inappropriate attempt to invoke federal judicial intervention to challenge to a local legislative 

decision, which implicates no constitutional issues.  The decision to select new equipment for 

the City’s electric utility is a legislative decision clearly in the hands of the City Council.  For 

these reasons, the City’s Motion to Dismiss should be granted with prejudice. 

II. THE INSTALLATION OF SMART METERS DOES NOT VIOLATE 

EITHER THE FOURTEENTH OR THE FOURTH AMENDMENT 

The Second Amended Complaint no longer alleges that the installation of smart 

meters constitutes a taking of property and also excludes attempts to assert any violation of 

the Public Utilities (PURPA).  However, Plaintiff continues to pursue the privacy argument 

under both the Fourteenth and the Fourth Amendments.  Plaintiff’s persistence in claiming 

that the City’s installation of smart meters is analogous to issues like childbirth, abortion and 

bodily integrity finds no support in any case across the country.  Plaintiff’s argument that it 

has suffered a “deliberate invasion of bodily integrity” reaches a level of irrationality worthy 

of admonishment. (Plaintiff’s Response at 8).  The arguments contained in Plaintiff’s 

response with respect to the Fourteenth and the Fourth Amendment are incohesive and fail to 

allege elements of a cognizable claim.  From invasions of bodily integrity to implied 

assertions that the Plaintiff members should be immune from law enforcement, Plaintiff’s 
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arguments are incoherent political rants.  See, Esmail v. Macrane, 53 F.3d 176, 179 (7
th

 Cir. 

1995) (“the longer the complaint, the more likely it is to allege a fact that shows that the 

plaintiff has no claim.”) For these reasons, Counts I and II should be dismissed with 

prejudice. 

It is difficult to find a case that is similar to the case at hand.  Plaintiff points to 

Esmail in an apparent attempt to prejudice this Court since a former Naperville Mayor was 

allegedly vindictive in exercising his statutorily created executive power to issue liquor 

licenses.  The present case involves a legislative decision to select utility equipment, which is 

applicable to all utility customers.  Plaintiff’s references to pending state cases where two of 

its members were arrested for legal violations, in acts of protest in furtherance of their 

political cause and in purposeful violation of known laws, should be ignored by this Court.  

Plaintiff makes no allegation that the arrests lacked probable cause; that other persons who 

engaged in similar conduct were not arrested or that Naperville police officers only assisted 

installers at Plaintiff’s members’ homes.  They can’t make these allegations.  Furthermore, 

abstention doctrines would otherwise require this Court to defer jurisdiction until the state 

cases have reached final disposition.  

 Plaintiff’s continued reliance on paranoid, baseless conjecture that the City’s smart 

meters will obtain private material is in direct contradiction to this Honorable Court’s 

Memorandum Opinion, stating, “Plaintiffs’ concern that Defendant would leave radio 

transmitters active in blatant disregard of Plaintiffs’ requests that they be turned off is pure 

speculation and requires an unreasonable inference.”  Mem. Op. at 17. The Fifth Circuit 

recently made similar findings in a case where the Plaintiff inappropriately pursued legal 

recourse.  In Crenshaw-Logal v. City of Abilene, Texas, the Plaintiff sued the City because it 
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had seized a computer that contained emails from her.  Crenshaw-Logal v. City of Abilene, 

Texas, 436 Fed.Appx. 306, 2011 WL 3363872 (5
th

 Cir. 2011). “Plaintiff’s unsupported 

speculation that the city might use the communications to her detriment at some point in the 

future is a far cry from the imminent threat of particularized harms necessary to establish 

constitutional standing.” Id. at 3.  The Supreme Court, many years ago, echoed this 

sentiment.  “The mere existence, without more, of a governmental investigative and data-

gathering activity that is alleged to be broader in scope than is reasonably necessary for the 

accomplishment of a valid governmental purpose” is not sufficient to invoke the jurisdiction 

of the federal courts.”  Laird v. Tatum, 408 US 1, 13-14, 92 S.Ct 2318, 33 L.Ed.2d 154 

(1972). An injury in fact does not arise merely from an individual’s knowledge that the 

government “was engaged in certain activities or from the individual’s concomitant fear that, 

armed with the fruits of those activities, the agency might in the future take some other and 

additional action detrimental to that individual.” Id. at 11, 92 S.Ct. 2318.  

 Contrary to Plaintiff’s claims, this Court has already recognized the protections in 

place that render the allegations irrational.  See, e.g, Complaint, Ex. A, DOE Agreement, 

Attach. B, Federal Assistance Reporting Checklist and Instructions, para C.2; see also Id., 

Attach. C, Intellectual Property Provisions Nonresearch and Development, para b); 

Naperville Smart Grid Bill of Rights.  For all these reasons, Counts I and II should be 

dismissed with prejudice.  

III. PLAINTIFF’S ATTEMPT TO ASSERT AN EQUAL PROTECTION 

VIOLATION MUST FAIL 

 Plaintiff’s equal protection claim challenges the City’s non-wireless smart meter fee.  

Plaintiff does not allege that the fee is imposed only against its members.  Indeed, the fee 

applies to any customer who requests a non-wireless meter.  Plaintiff’s challenge does not, 
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and cannot, state a claim because it is a rational, uniform fee that is applicable to all 

customers who request a non-wireless meter. References to political discourse, protected free 

speech, does not support the claim.  Plaintiff has simply failed to assert an actionable equal 

protection claim.   

IV. PLAINTIFF’S FAILURE TO ALLEGE BASIC ELEMENTS REQUIRED 

TO STATE A CLAIM UNDER THE AMERICANS WITH DISABILITIES 

ACT REQUIRES DISMISSAL 

 

 Plaintiff has failed to allege any member suffers from a disability, as defined by the 

Americans with Disabilities Act.  Plaintiff must allege the member’s medical condition 

substantially impairs a major life activity.  Plaintiff’s failure to allege the basic elements to 

state a claim should be admonished and requires dismissal with prejudice.  

WHEREFORE, for all of these reasons specified in this Reply and in the Motion to 

Dismiss, Defendant respectfully requests that this Honorable Court grant its Motion to 

Dismiss.  

Respectfully submitted, 

CITY OF NAPERVILLE  

/s/ Margo Ely    

Margo Ely  

 

 

Margo Ely, City Attorney  

Kristen Foley, Senior Assistant City Attorney  

The City of Naperville  

400 South Eagle Street  
Naperville, Illinois 60540 

Phone: (630) 420-4170 

 

Case: 1:11-cv-09299 Document #: 82 Filed: 05/31/13 Page 8 of 8 PageID #:1567


